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IN THE 


United States Court of Appeals 

for the District of Columbia. 

January Term 1943 

No. 8424. 


ELIZABETH S. BOUVE AND WARREN L. BOUVE, 

Appellants, 

v. 

CENTRAL DISPENSARY AND EMERGENCY 
HOSPITAL, A CORPORATION, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


BRIEF FOB APPELLANTS. 


JURISDICTIONAL STATEMENT. 

This is an appeal by Elizabeth S. Bouve and Warren L. 
Bouve, plaintiffs below, from an order entered by the Dis¬ 
trict Court of the United States for the District of Columbia 
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sustaining the motion of Central Dispensary and Emer¬ 
gency Hospital, defendant below, for a summary judgment 
and dismissing the complaint against said defendant in an 
action in tort for damages (Appellants’ App. 3). 

The District Court had jurisdiction under Section 306 of 
Title 11 of the District of Columbia Code, 1940 edition. 

This Court has jurisdiction to review the order of the 
Court below under Section 101 of Title 17 of the said Code. 

The existence of the jurisdiction of the Court below is 
shown in the complaint (Appellants’ App. 2-4). The order 
of the Court below granting defendant’s motion for sum¬ 
mary judgment is a final order of the said Court. 

STATEMENT OF THE CASE. 

The complaint filed in the Court below alleged that appel¬ 
lants suffered injuries as a result of the negligence of one 
or both of the defendants named in the complaint, viz., the 
appellee herein and the Capital Transit Company, which is 
not a party to the proceeding in this Court. It alleged also 
that appellee herein is a District of Columbia corporation 
operating a hospital and an ambulance service for gain and 
that appellant Elizabeth S. Bouve was at the time of her in¬ 
jury a passenger for compensation in an ambulance owned 
and operated by appellee (Appellants’ App. 1-4). 

Appellee, in its answer, denied (a) the maintenance of a 
hospital and ambulance service for gain, (b) the transpor¬ 
tation of appellant Elizabeth S. Bouve for compensation, 
and (c) negligence on its part (Appellants’ App. 4-5). 

In response to interrogatories, appellant Elizabeth S. 
Bouve stated that she did not in fact pay compensation for 
her transportation in appellee’s ambulance, the said trans¬ 
portation having been violently interrupted and not com¬ 
pleted; that compensation for the said transportation was 
included, without specification of any separate charge there¬ 
for, in the payment made for her subsequent treatment in 
the hospital; and that a receipt for the payment of the 
charges for her subsequent treatment in the hospital is held 
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by her husband, appellant Warren L. Bouve (Appellants’ 
App. 6). 

In a deposition filed with the Court below before the mo¬ 
tion for summary judgment, Stanley D. Willis, president of 
appellee’s board of trustees, gave detailed information con¬ 
cerning the operations and income of appellee (Appellants’ 
App. 7-19). 

In affidavits which were a part of the record before the 
Court below at the time of the hearing upon the motion for 
summary judgment, appellant Elizabeth S. Bouve set forth 
the circumstances in which she was invited and persuaded 
by an agent of appellee to enter the hospital ambulance in 
which she was injured (Appellants’ App. 24), and appellant 
Warren L. Bouve set forth the payment by him of a sum ap¬ 
preciably in excess of the cost of accommodations shown in 
the deposition of Mr. Willis (Appellants’ App. 25). 

The order of the Court below sustaining appellee’s mo¬ 
tion for summary judgment and dismissing the complaint 
against appellee was entered on November 3, 1942 (Appel¬ 
lants’ App. 31), and notice of appeal was filed on November 
25,1942. 

STATEMENT OF POINTS RELIED ON ON APPEAL. 

1. The Court below erred in sustaining the motion of the 
defendant Central Dispensary and Emergency Hospital for 
summary judgment within Rule 56(c) of the Federal Rules 
of Civil Procedure and in dismissing the complaint as to 
the said defendant. 

2. The Court below erred in holding, in effect, that under 
the law in the District of Columbia charitable institutions 
are generally immune from liability for the torts of their 
servants. 

3. The Court below erred in considering the defendant 
Central Dispensary and Emergency Hospital to be a chari¬ 
table institution for the purpose of the supposed rule of gen¬ 
eral immunity. 
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4. The Court below erred in ruling' that, as a matter of 
law, the defendant Central Dispensary and Emergency Hos¬ 
pital is not liable to the plaintiffs herein for injuries re¬ 
sulting from negligence of servants of the said defendant. 

SUMMARY OF ARGUMENT. 

I. The Court below erred as a matter of law in sustain¬ 
ing appellee’s motion for summary judgment. There were 
genuine issues of material fact as to whether appellee is 
actually conducted as a charitable corporation and whether 
appellant Elizabeth S. Bouve was a passenger for compen¬ 
sation in appellee’s ambulance at the time she suffered the 
injuries for which she seeks recovery. The right of appel¬ 
lee to a judgment as a matter of law was not clearly shown 
by the record. 

II. Appellee is liable to appellants under the usual rules 
of substantive law which hold a corporation responsible 
for tortious injury to others. Liability under the usual 
rules follows from the fact that appellee operates predom¬ 
inantly on a business basis and was operating on that basis 
in its relations with appellants. Liability is also based on 
the broad grounds set forth in the opinion of Justice Rut¬ 
ledge in President and Directors of Georgetown Hospital 

v. Hughes, -D. C. App.-, 130 F. 2d. 810, hereinafter 

referred to as the Hughes case. 

III. Appellee is liable to appellants as strangers to the 
charity administered by appellee. The particular class 
for w T hom the benefactions of appellee are intended is com¬ 
posed of needy persons requiring free service and treat¬ 
ment. Appellants are strangers to the charity, within the 
meaning of the decisions of both courts in the Hughes case, 
because they are not within that class. 

IV. Appellee is liable to appellants because the relation¬ 
ship between the parties is a purely business relationship. 
Appellants are not beneficiaries of the charity of appellee 
in any significant sense. They are, on the contrary, patrons 
and benefactors, paying fully compensatory charges for 
services rendered. 
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ARGUMENT. 

I. 

The Court Below Erred as a Matter of Law in Sustainin 
Appellee’s Motion for Summary Judgment. 

Under Rule 56 of the Federal Rules of Civil Procedure 
summary judgment may properly be given only when it 
appears from the record that there is no genuine issue <t>f 
material fact, apart from the amount of damages, and 
the moving party is entitled to a judgment as a matter 
law. 

This Court has held in the recent cases of Miller v. Mill ej 
74 App. D. C. 216, 122 F. 2d 209, and Battista v. Horto 
128 F. 2d 29, that upon a motion for summary judgment 
trial court is not authorized to try the issues, but must 
termine whether there is an issue to be tried. The po 
tion of the Court in this matter appears to be identical wi 
that taken by the U. S. District Court for the Western Dis¬ 
trict of Missouri in Clair v. Sears Roebuck & Company , 34 
F. Supp. 559, in which the following statement was mad£ 

“A summary judgment upon motions of this character 
should never be entered save in those cases where the 
movant is entitled to such beyond all doubt. The facts 
conceded should show with such clarity the right to a 
judgment as to leave no room for controversy or dou 
They must show affirmatively that plaintiff would n 
be entitled to recover under anv and all circumstances 


The materiality of facts with respect to the actual op¬ 
erations of a defendant corporation which claims immunity 
from suit on the ground that it is a charitable corporation 
is shown in the decision of this Court in White v. Central 
Dispensary and Emergency Hospital. 69 App. D. C. 122, 
99 F. 2d 355. In that case, decided in 193S (the Chief Ju 
tice, Justice Stephens, and Justice Edgerton sitting), tge 
Court, by Justice Stephens, said: 

“All of the following hold that the true nature of a de- 
fendant corporation may be shown from the manner pin 
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which it conducts its business as well as from its ar¬ 
ticles of incorporation . . . We think these cases re¬ 
flect the proper rule . . . 

. . we hold that the declaration states a cause of 
action against the appellee as a corporation organized 
i and doing business in a manner subjecting it to the 
1 usual rules of substantive law which hold a corpora¬ 
tion, just as they hold an individual, responsible for 
tortious injury to others and we hold that if the appel¬ 
lee seeks to avoid the application of these rules of law 
it must plead and prove as an affirmative defense that 
it is so organized and so conducts its business that it 
is excepted from their operation...” (Italics sup¬ 
plied) 

The complaint, as already noted, alleged that appellee is 
engaged in the operation of a hospital and an ambulance 
service for gain and that appellant Elizabeth S. Bouve was 
a passenger for compensation in one of appellee’s ambu¬ 
lances. Appellant Warren L. Bouve, in an affidavit which 
was in the record before the Court below, stated that he 
paid appellee, upon statement of its charges, the sum of 
$134.20, including the sum of $5S.50 for the use and occu¬ 
pation by appellant Elizabeth S. Bouve of a room at ap¬ 
pellee’s hospital at the rate of $6.50 a day (Appellant’s 
App. 25). 

Appellee’s answer denied the maintenance of a hospital 
and ambulance service for gain and denied the transporta¬ 
tion of appellant Elizabeth S. Bouve for compensation 
(Appellants’ App. 4). In a deposition which was before 
the Court below, the president of appellee’s board of trus¬ 
tees stated, however, among other things, that appellee re¬ 
ceives rent in the amount of $13,500.00 a year for real es¬ 
tate owned by it (Appellants’ App. 9); that the sum of 
$55,000.00 per annum is paid to appellee by the Health De¬ 
partment of the District of Columbia for ambulance costs, 
dispensary visits, medicine dispensed, and care of certified 
indigent patients (Appellants’ App. 9); that for the cal¬ 
endar year 1940 appellee’s operating expense was $593,- 
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788.41 and its operating income from paving patients was 
$594,506.26 (Appellants’ App. 10); that appellee dispenses 
approximately one-fifth of its annual income “for purely 
charitable cases” (Appellants’ App. 10); that the cost of 
hospitalization is upwards of $5.50 per day (Appellants’ 
App. 11); that any surplus which appellee is able to accu¬ 
mulate is applied to the reduction of its mortgage indebt¬ 
edness (Appellants’ App. 11); that the part of appellee’s 
operation which concerns patients who can pay is on a busi¬ 
ness basis (Apellants’ App. 15); that appellee has two or 
three rooms at $15.00 per day and from that figure prices 
run down to $5.00 per day (Appellants'’ App. 16); that the 
totally indigent patients of appellee represent about 5 per 
cent of the total operating cost (Appellants’ App. 17); and 
that 20 per cent of appellee’s business is devoted to charity 
(Appellants’ App. 18). 

There was attached to the said deposition, moreover, as 
Exhibit C, a statement by appellee’s treasurer, showing 
for the year 1939 items for “hospital gain” in the amount 
of $3,924.96 and “net gain to net worth” in the amount of 
$26,07S.41 (Appellants’ App. 23). 

It is submitted that, upon the record as thus briefly sum¬ 
marized, there were before the trial court genuine issues 
of material fact which appellants were entitled to have de¬ 
cided by a jury under appropriate instructions. The fact, 
shown by the record, that the particular object for which 
appellee was incorporated was a charitable object, was, 
under the decision in the White case, not conclusive of the 
question whether appellee is entitled to such immunity, if 
any, as may be accorded to charitable institutions under 
the law of this jurisdiction. It was incumbent upon ap¬ 
pellee to prove that its business was in fact so conducted 
as to except appellee from the usual rules of liability. It 
was, moreover, by no means apparent from the record that 
the moving party was, in the words of Rule 56, “entitled 
to a judgment as a matter of law”. Upon the facts dis¬ 
closed with reference to the relationship between appellants 
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and appellee, the Court below should, at the very least, have 
entertained some doubt as to whether appellants were not 
strangers to the charity, within the contemplation of the 
decision of this Court in the Hughes case. 

n. 

Appellee is Liable to Appellants Under the Usual Rules of 
Substantive Law Which Hold a Corporation Responsi¬ 
ble for Tortious Injury to Others. 

a. We adopt as applicable here, without repetition, the 
statements in our first point with reference to the actuali¬ 
ties of appellee’s operation, and we submit that the facts 
shown in the record would warrant and require the con¬ 
clusion, by the trier of the facts, that appellee is predomi¬ 
nantly engaged in activities other than charitable. It fol¬ 
lows, we submit, from this conclusion of fact, that appellee 
is, either wholly or to the extent of its non-charitable activi¬ 
ties, deprived of any immunity which it might have as a 
purely charitable corporation. The practical consequences 
of the adoption of the more limited view here considered, 
for the purposes of the present case, are discussed under 
Point IV, below. 

b. Broader grounds for liability of appellee to appellants 
under the usual rules of substantive law are set forth in 
the opinion of Justice Rutledge in the Hughes case. We re¬ 
spectfully submit that the adoption by this Court of the 
views declared by Justices Rutledge, Miller and Edgerton 
in the Hughes case should await only an appropriate occa¬ 
sion. We further submit that the present case affords such 
an occasion and that we could not hope to improve upon the 
reasoning of Justice Rutledge, from principle and author¬ 
ity, in support of those views. We venture in this connec¬ 
tion to invite the particular attention of the Court to the 
following paragraph of the summary of the opinion: 

“We think, therefore, the trial court was right in al¬ 
lowing plaintiff to recover. But this is not, as it held. 
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because she was a stranger to the charity. We do not 
undertake to say whether she was stranger or bene¬ 
ficiary. She was trained in the hospital. She worked 
there many years. When she did, it was at the hos¬ 
pital’s summons and she was, partially at least, under 
its control. In a sense she was beneficiary more than 
most patients. We think she should recover because 
she was injured by the negligence of the hospital’s em¬ 
ployee while the latter was discharging its business in 
the course of her employment (Italics supplied) 

in. 

Appellee is Liable to Appellants as Strangers to the Charity 
Administered by Appellee. 

The rule, applied in some jurisdictions, under which 
charitable corporations enjoy complete immunity from lia¬ 
bility in tort was unanimously rejected by this Court in 
the Hughes case. In rejecting the rule of complete im¬ 
munity this Court necessarily disapproved the trust fund 
theory upon which the rule had been predicated by many 
of the courts which had applied it. Three members of this 
Court considered it unnecessary, in the case before them, 
to go beyond the expression of an opinion that charitable 
corporations are responsible for the negligence of their 
servants in suits by strangers. The other three members 
of the Court committed themselves to the broader grounds 
of decision set forth in the opinion of Justice Eutledge. The 
question whether charitable corporations are liable for the 
negligence of their servants in suits by persons other than 
strangers may, therefore, be regarded as still an open ques¬ 
tion in this jurisdiction. 

Justice Proctor, the trial judge in the Hughes case, 33 
F. Supp. 867,869, laid down a simple criterion for determin¬ 
ing who is a stranger to a charity. It is necessary, he sug¬ 
gested, “to keep clearly in mind the particular charitable 
purpose of the institution and the persons who fall di¬ 
rectly within the particular class for whom the benefactions 
are intended.” Only those who fall within that particular 
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class, should, in his opinion, be treated as beneficiaries. 
Others, he said, are strangers to the charity, even though 
incidental circumstances may bring them into some rela¬ 
tionship or contact with its activities. 

The particular class for whom the benefactions of ap¬ 
pellee in the present case are intended is composed of needy 
persons requiring free service and treatment. 

Appellee’s certificate of reincorporation (Appellants’ 
App. 20) sets forth: 

“That the particular object of the Association or So¬ 
ciety is to provide a suitable building in the City of 
Washington, District of Columbia, for a Dispensary 
where all needy persons, without distinction, may be 
provided gratuitously with medical and surgical ser¬ 
vice and treatment—and with medicines—” 

There is nothing in the record to indicate that the par¬ 
ticular class for which the benefactions of appellee are 
intended has been changed since the date of appellee’s re- 
incorporation. There is much in the record to show that 
appellee is predominantly engaged in rendering service, 
on a business basis, to persons who do not fall "within the 
class mentioned in the certificate of reincorporation. The 
actualities of appellee’s operation are, as argued above, 
pertinent to the determination of the question whether ap¬ 
pellee is to be regarded as a charitable corporation. They 
are not pertinent, however, to the identification of the in¬ 
tended objects of the bounty of those who established ap¬ 
pellee. 

Appellants do not fall within the class of needy persons 
requiring free service and treatment. 

As shown by the record (Appellants’ App. 24), appellant 
Elizabeth S. Bouve was induced by a member of appellee’s 
medical staff to enter an ambulance of appellee for trans¬ 
portation to appellee’s hospital with a view to examination 
and treatment of a scalp wound received in an accident 
near the place at which she entered the ambulance. The 
transportation of this appellant in appellee’s ambulance 


11 


toward appelleee’s hospital was violently interrupted and 
not completed, and no compensation for such uncompleted 
transportation was paid by this appellant. Compensation 
for such uncompleted transportation was, however, in¬ 
cluded, without itemization or specification, in the payment 
made by this appellant’s husband, appellant Warren L. 
Bouve, for services rendered to this appellant between the 
date of her admission to appellee’s hospital as a patient 
and the date of her discharge therefrom (Appellants’ App. 
24, 25). 

The sum paid to appellee by appellant Warren L. Bouve 
on account of the said services included $58.50 for the use 
and occupation of a room at the hospital for a period of 
nine days at the rate of $6.50 a day. The form of receipt 
given by appellee to appellant Warren L. Bouve contains 
the printed statement that “satisfactory financial arrange¬ 
ments must be made immediately upon entrance to the hos¬ 
pital.” (Appellants’ App. 28.) 

The charges paid by appellant Warren L. Bouve were 
substantially in excess of the cost to the hospital of the ser¬ 
vices rendered and facilities afforded, as shown in the depo¬ 
sition of the president of the board of trustees of appellee 
(Appellants’ App. 11). 


IV. 

Appellee is Liable to Appellants for the Reason that the 
Relationship Between Appellee and Appellants is a 
Purely Business Relationship. 

In rejecting the “trust fund theory” of the total im- 
munitv of charitable institutions. Justice Proctor referred 
to a tendency of American courts to differentiate between 
beneficiaries and non-beneficiaries of a charity. He noted 
the fact that in some cases hospitals have been held liable 
to paying patients. Several of these cases are cited in foot¬ 
note 38 of the opinion of Justice Rutledge in the Hughes 
case. We invite particular attention to the decisions of the 
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highest courts of Alabama, Minnesota, Oklahoma, and Cali¬ 
fornia, in the years 1915,1920,1938, and 1939, respectively, 
in the cases of Tucker v. Mobile Infirmary Association, 191 
Ala. 572, 68 So. 4; Mulliner v. Evangelischer Diakonniessen- 
verein of Minnesota District, 144 Minn. 392, 175 N. W. 699; 
Sisters of the Sorrowful Mother v. Zeidler, 183 Okl. 454, 
82 P. 2d 996; and Silva v. Providence Hospital, 14 Cal. 2d 
762, 97 P. 2d 798. 

In the Tucker case recovery was allowed to a paying 
patient who had been scalded as a result of the negligence of 
a nurse. The Court thoroughly discussed the theories re¬ 
lied on for the exemption of charitable corporations from 
liability, that is, the * 1 trust fund” theory, the non-applica¬ 
bility of the doctrine of ”respondeat superior”, and the 
“implied assent” theory. It stated that these theories were 
not in accord with the rule of reason nor with sound logic 
and that the different views were so divergent and incon¬ 
sistent that in the Court’s opinion the weight of authority 
favorable to immunity had lost its force. The Court said: 

“It is a principle of law, as well as morals, that men 
must be just before they are generous. .. . We are un¬ 
able to see upon what line of reasoning one who is will¬ 
ing to pay, and does pay, full price for services to be 
rendered, should be held to have exempted the insti¬ 
tution from all liability merely because it is not oper¬ 
ated for profit. With that the patient is not concerned, 
nor indeed is he in any mood or condition to inquire. 
He is seeking restoration to health. He expects to pay 
the full price, and can it be said with any show of rea¬ 
son that because forsooth the money which he pays is 
not to be paid out as dividends or profits, he lays him¬ 
self liable to injury by the negligence of those in whose 
charge he places himself, where it may be—and the 
doctrine followed to its ultimate conclusion would logi¬ 
cally so lead—to the willful or wanton wrongful con¬ 
duct of the servants in charge of the institution. We 
think not, clearly.” 

In the Mulliner case, recovery was allowed to a paying 
patient who, left without attendance, jumped out of a win- 
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dow. The defendant was partly endowed by donations, but 
ninety-five per cent of its patients were pay patients. The 
Court said: 

“We do not believe that a policy of irresponsibility 
best subserves the beneficent purposes for which the 
hospital is maintained. We do not approve that pub¬ 
lic policy which would . . . compel the persons dam¬ 
aged to contribute the amount of their loss to the pur¬ 
poses of even the most worthy corporation. We are of 
the opinion that public policy does not favor exemp¬ 
tion from liability. , y 

In the Zeidler case, the court allowed recovery to the ad¬ 
ministrator of the estate of a paying patient for death of 
the patient caused by a fall from a window due to negli¬ 
gence of the hospital in not providing a nurse to guard 
her properly. The Court said: 

“We cannot accept the doctrine that charitable or 
eleemosynary hospitals should be exempted from lia¬ 
bility to paying patients for injuries caused by the neg¬ 
ligence of servants, agents, or employees of such hos¬ 
pitals. Such doctrine is repugnant and shocking to a 
sense of fairness and justice to the victim of what may 
aptly be termed protected negligence.” 

In the Silva case recovery was allowed to a pay patient 
who received injuries when she fell and fractured her hip 
as a result of the negligence of a nurse in not equipping 
the bed with a side board. The hospital alleged that it was 
a non-profit corporation, that it had no capital stock, that 
its officers and members derived no pecuniary profit from 
the operation of the hospital and served without pay, that 
poor and needy persons were admitted without distinction 
and charity patients were afforded the same treatment as 
pay patients. In 1936, the year of the plaintiff’s injuries, 
income from pay patients was sufficient to meet all the 
hospital’s operating expenses, taxes and interest and to 
pay $11,000.00 on its indebtedness. Six per cent of the pa ¬ 
tients were charity, thirty per cent paid charges in part, 
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sixty-four per cent paid their bills in full. The court dis¬ 
cussed the theories on exemption. In considering the the¬ 
ory that exemption arises from “implied contract”, that 
is, that by accepting the services of a hospital which was 
not organized for profit but to serve the public benevolently, 
one impliedly exempts “the benefactor” from liability, even 
if he pays the full amount demanded for services ren¬ 
dered, the court said: 

“This is fallacious reasoning which can only be jus¬ 
tified by ignoring the principles governing implied con¬ 
tract. . . . There is no reason for a court to say that 
admission to a hospital is proof of an intention not 
to charge it with responsibility for tortious wrong 
doing. Indeed, the agreement to pay the rates charged 
by the hospital for its services would ordinarily be suffi¬ 
cient basis for opposite inference; certainly it is a 
strong indication that the patient did not agree that 
the charity should be exempt if injury resulted from 
the failure of its servants to act with ordinary care.” 

The cases in which recovery by paying patients has been 
denied by courts not applying the rule of total immunity 
appear to have been based on the view T that even paying 
patients are to some extent beneficiaries of the charity. 
The class of so-called beneficiaries of the charity is, how’- 
ever, as Justice Rutledge observed, now’ disintegrating. 
The process of disintegration has been particularly inter¬ 
esting in the State of New’ York, w’here the comparatively 
recent case of Sheehan v. North Country Community Hos¬ 
pital, 273 N. Y. 163, 7 N. E. 2d 88, presents striking simi¬ 
larities to the present case. In the Sheehan case a chari¬ 
table institution w’as held liable to a paying patient who 
while being returned to her home in an ambulance was in¬ 
jured as a result of the negligence of the driver who brought 
the ambulance into collision with another vehicle. The de¬ 
fense of immunity of the hospital from liability w r as based 
on the “waiver” doctrine, that the recipient of the benefit 
impliedly waives any claim for damages resulting from 
torts in the administration of a charity. The Court said: 
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“On the other side it is answered that the ‘waiver’ 
doctrine is pretty much of a fiction; that to impose 
liability is to beget careful management; and that no 
conception of justice demands that an exception to the 
rule of respondeat superior be made in favor of the 
resources of a charity and against the person of a bene¬ 
ficiary injured by the tort of a mere servant or em¬ 
ployee functioning in that character.” 

Justice Proctor, in the Hughes case, referred to consid¬ 
erations of natural justice, which appeared to him to dic¬ 
tate that one who succors the sick and injured should not 
be required to indemnify the recipient of his kindness for 
negligent acts of servants. Those considerations may at 
an earlier stage of social development have been conclusive 
with reference to ministrations of individual charity. Their 
applicability as between individual benefactors and bene¬ 
ficiaries has largely disappeared under the impact of the 
modern legal developments, pointed out in Justice Rut¬ 
ledge’s opinion, with respct to the liability of physicians 
and other unincorporated Good Samaritans. They have no 
application to the highly impersonal activities of charitable 
hospitals, which necessarily operate through agents of 
varying degrees of care. It is impossible to sustain the 
position that the rule which might justly protect the indi¬ 
vidual Good Samaritan against claims by the individual 
object of his bounty should condemn even a charity patient 
in a modern hospital to hold his peace, in humble gratitude, 
when he is painfully injured by a careless attendant. 

The social justification for denying to any of the bene¬ 
ficiaries of a charity protection against the carelessness of 
the employees of a charitable hospital is by no means clear. 
To include, among the objects of charity, patients who pay 
compensatory rates for their treatment and who are thus 
actual contributors to the charity and to deprive such pa¬ 
tients of all protection against the negligence of hospital 
employees is to violate rather than to honor the dictates 
of natural justice. 
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CONCLUSION. 


The order of the Court below in the present case might 
be reversed on the ground that the Court erred in granting 
summary judgment upon a record which disclosed genuine 
i issues of material fact and which did not clearly warrant 
dismissal as a matter of law. 

It is submitted, however, that the present case affords 
an appropriate occasion for a decision by this Court, on 
the broad grounds set forth in the opinion of Justices Rut- 
i ledge, Miller and Edgerton in the Hughes case, that char- 
' itable corporations are subject, under the law of this juris¬ 
diction, to the usual rules of substantive law which hold 
i corporations liable for tortious injuries to others. 

It is submitted, in the alternative, that the present case 
affords an occasion for a decision that, under the law of this 
jurisdiction, a hospital which renders free service to needy 
persons, as contemplated in its charter, but which also ren¬ 
ders service to other persons at fully compensatory rates, 
is, in its relations with persons whom it serves at fully com- 
i pensatorv rates, subject to the usual rules of substantive 
i law regarding the liability of corporations in tort. In the 
absence of actual precedent in this jurisdiction, the prin¬ 
ciple that will best serve the ends of justice in the light of a 
wise public policy should be adopted. 

Respectfully submitted, 

Edgar Turlington, 

I Irene Kennedy, 

i Transportation Bldg., 

Washington, D. C. 

i Walter M. Bastian, 

National Press Bldg., 
Washington, D. C. 

Warner H. Parker. 

Union Trust Bldg., 
Washington, D. 0., 

Attorneys for Appellants . 
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PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED BY APPELLANT. 

1 Endorsed: Filed May 1, 1941 Charles E.Stewart, 

Clerk. 

Civil Action No. 11209 

In the District Court of the United States 
for the District of Columbia 

i Elizabeth S. Bouve, 3212 Northampton Street, N. W., Wash¬ 
ington, D. C., and Warren L. Bouve, 3212 Northampton 
Street, N. W., Washington, D. C., Plaintiffs, 

v. 

! The Capital Transit Company, a Corporation, 36th and M 

I Streets, N. W., Washington, D. C., and The Central 
Dispensary and Emergency Hospital, a corporation, 
New York Avenue, between 17th and 18th Streets, 
N. W., Washington, D. C., Defendants. 

i Complaint for Negligence 

Personal Injuries—Passenger 

1. The plaintiffs, husband wife, are residents of the Dis¬ 
trict of Columbia and of legal age; the defendant the Capi¬ 
tal Transit Company is a corporation organized under the 
laws of the District of Columbia and doing business therein 
as a common carrier of passengers for hire; the defendant 
the Central Dispensary and Emergency Hospital is a cor- 

i poration organized under the laws of the District of Colum- 

i bia and operating a hospital and an ambulance service for 
gain therein; and the amount in controversy is in excess of 
One Thousand Dollars ($1,000.00). 

2. On the twentieth day of September, 1940, between the 
hours of two and three o’clock in the afternoon, the plain¬ 
tiff Elizabeth S. Bouve was a passenger for compensation 
in an ambulance owned by the defendant Central Dispen- 
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sary and Emergency Hospital, operated by the said de¬ 
fendant through one of its agents or employees, and at¬ 
tended by one of the physicians employed by the said de¬ 
fendant. The said ambulance, while proceeding at the said 
time in a southerly direction on Connecticut Avenue, in the 
District of Columbia, and when at the intersection of 
2 the said avenue with Van Ness Street, Northwest, in 
the said District, collided with an omnibus operated 
by the defendant Capital Transit Company, through one of 
its employees, in a westerly direction on the said street. 
The collision was the result of the willful, reckless or negli¬ 
gent acts of the defendant Capital Transit Company or the 
defendant Central Dispensary and Emergency Hospital, or 
both of the said defendants, and the said ambulance or the 
said omnibus or both of the said vehicles were operated in 
violation of the Traffic and Motor Vehicle Regulations for 
the District of Columbia, then and there in force, and, more 
particularly, in violation of one or more of the following 
sections of the said regulations: to-wit, Section 21, para¬ 
graph (a); Section 22, paragraph (d); Section 28, para¬ 
graphs (a), (b), and (e); Section 31; and Section 52, 
paragraph (a). 

3. As a result of the said willful, reckless or negligent acts, 
the plaintiff Elizabeth S. Bouve, who was at the time three 
months pregnant, sustained serious and painful injuries, 
including a fracture of the first lumbar vertebra and of the 
eleventh rib on the left side, permanent injuries to the dor¬ 
sal spine, abrasions and contusions of body and all ex¬ 
tremities, more particularly the left arm which was per¬ 
manently disfigured, and lacerations of the right hand; she 
was obliged to be treated in a hospital for a period of nine 
days, with special trained nurses day and night for the first 
five days and a special trained nurse during the day for the 
remainder of the period; her nervous system was severely 
shocked and permanently impaired; she suffered great 
physical and mental pain and anguish, accentuated by ap¬ 
prehension of miscarriage or injury to her unborn child; 
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and she will continue to suffer physical and mental pain 
and anguish, all to her damage in the sum of Fifteen Thou¬ 
sand Dollars ($15,000.00). 

, 4. The plaintiff Warren L. Bouve, as a result of the said 

injuries to his wife, the plaintiff Elizabeth S. Bouve, has in¬ 
curred heavy expenses for medical attention, hos- 

3 pitalization, X-rays, professional nursing, and emer¬ 
gency domestic service; has lost and will in the future 

lose the society and consortium of his wife; and his suf¬ 
fered great anguish, with apprehension of miscarriage or 
injury to the unborn child and consequent impairment of 
his wife’s health or danger to her life, all to his damage in 
the sum of Five Thousand Dollars ($5,000.00). 

Wherefore, the plaintiff Elizabeth S. Bouve demands 
judgment against Capital Transit Company or against Cen¬ 
tral Dispensary and Emergency Hospital or against both in 
the sum of Fifteen Thousand Dollars ($15,000.00) and 
costs, and the plaintiff Warren L. Bouve demands judgment 
against Capital Transit Company or against Central Dis¬ 
pensary and Emergency Hospital or against both in the sum 
of Five Thousand Dollars ($5,000.00) and costs. 

• ••••••••• 

4 Endorsed: Filed May 20,1941 Charles E. Stewart, 
Clerk. 

Answer of The Central Dispensary and Emergency 
Hospital, a Corporation. 

\ For Answer to the Complaint filed herein, the defendant, 
The Central Dispensary and Emergency Hospital, a body 
corporate, respectfully shows to the Court as follows: 

1. It admits the jurisdiction of the Court but denies that 
it maintains a hospital and ambulance for “gain.” This 
defendant states that it is an eleemosynary institution. 

2. This defendant admits that the plaintiff, Elizabeth S. 
Bouve, was being transported by one of its ambulances on 
the date in question, but denies that such transportation 
was “for compensation.” This defendant admits further 
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that there was a collision between the ambulance and one of 
the buses of the co-defendant, Capital Transit Company. 
This defendant denies that it was guilty of any negligence 
whatsoever or that it was guilty of a violation of the traffic 
regulations as set forth in plaintiff’s Complaint. 

3. This defendant has no knowledge concerning the ip- 
juries sustained by the plaintiff, Elizabeth S. Bouve, and |if 
the allegations concerning such injuries should prove to lj>e 
material, this defendant demands strict proof concerning 
them. 

5 4. This defendant has no knowledge concerning the 
allegations set forth in paragraph four and demands 

strict proof. I 

6 Endorsed: Filed May 20,1941 Charles E. Stewarjt, 
Clerk. 

Interrogatories Under Rule 33, to Be Answered by the 

Plaintiff , Elizabeth S. Bouve 

The defendant, The Central Dispensary and Emergency 
Hospital, hereby propounds the following interrogatories 
to be answered by the plaintiff, Elizabeth S. Bouve. 

1. What “compensation” did you make to The Central 
Dispensary and Emergency Hospital on September 20, 
1940, or at any other time, in connection with your transpor¬ 
tation from the scene of a certain accident towards the 
Emergency Hospital. 

Answer: 

2. If “compensation” was made, when, how, to whom and 
in what amount was it made? 

Answer: 

3. Do you hold any receipts for such “compensation?’ 
Answer. 
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9 Endorsed: Filed Jun 4 1941 Charles E. Stewart, 
Clerk. 

Answers to Interrogatories Served on Plaintiff Elizabeth 
S. Bouve by Defendant The Central Dispensary and 
Emergency Hospital. 

The plaintiff Elizabeth S. Bouve answers the interroga¬ 
tories served herein upon her by the defendant The Central 
Dispensary and Emergency Hospital, by mail, on May 20, 
1941, as follows: 

i 1. In answer to defendant’s interrogatory 1, plaintiff 
states that she did not pay compensation to the Central Dis¬ 
pensary and Emergency Hospital in connection with her 
transportation from the scene of a certain accident on Sep¬ 
tember 20,1940, towards the Emergency Hospital, and that 
her transportation in an ambulance of the said Central Dis¬ 
pensary and Emergency Hospital on the said date was vio¬ 
lently interrupted and not completed, 
i 2. In answer to defendant’s interrogatory 2, plaintiff 
states that compensation for the above mentioned transpor¬ 
tation was included, without itemization or specification of 
any amount therefor, in the payment made by her 

10 husband for services rendered to the plaintiff Eliza¬ 
beth S. Bouve between the date of her admission to 

the said hospital as a patient, on September 20, 1940, and 
the date of her discharge therefrom and that the said pay¬ 
ment by her husband was made to the said hospital by check 
on or about September 29,1940. 

i 3. In answer to defendant’s interrogatory 3, plaintiff 
states that a receipt for the payment made by her husband, 
as above mentioned, is held by her husband. 

ELIZABETH S. BOUVE 
3212 Northampton Street, N. W. 
i Washington, D. C. 

• *•••••••« 
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DEPOSITION OP STANLEY W. WILLIS. 

14 Stanley D. Willis, Esq., was called as a witness 
counsel for defendant Central Dispensary 
Emergency Hospital, and, after having been first 
sworn by the notary, was examined and testified as 
lows: 


by 

and 


dul 


fo 


y 

. 1 - 


Examination on Behalf of Defendant Central Dispensary 

and Emergency Hospital 

By Mr. Tepper: 

Q. Your full name, Mr. Willis? A. Stanley D. Willis. 

Q. You are a member of the bar of the District of Colum¬ 
bia? A. Yes. 

Q. How long have you been a member? A. Since 1910. 

Q. What has been your experience since that time in the 
practice of law? A. I engaged in the general prac- 
15 tice of law from 1910 up until about April, 1937, at 
at which time I assumed my present position as trust 
officer of the National Metropolitan Bank. 

Q. And you are president of the Central Dispensary and 
Emergency Hospital? A. Yes, I was elected as such in 
April of this year. 

Q. Now, Mr. Willis, tell us something of the organiza¬ 
tion of the hospital. A. The hospital was originally or¬ 
ganized in the year 1S71 by a group of physicians and op¬ 
erated for a period of years on the basis of donations, plus 
a small grant from the District of Columbia Governmei^t. 

This group of individuals decided to incorporate them¬ 
selves under the provisions of the D. C. Code relative ifo 
charitable organizations, and filed a certificate of incorpo¬ 
ration on April 24, 1882. This certificate of incorporation 
was for a period of only 20 years. Later, on December 2, 
1886, the charter was amended so as to make the charter 
for 999 years. 

Q. Did the corporation issue any stock at any time? 

No; it is a non-stock corporation. 
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i Q. Do any of the officers or directors receive any com¬ 
pensation or remuneration whatsoever? A. None whatso¬ 
ever, and that goes all the way down to the office of super¬ 
intendent of the hospital, he being the first paid officer in 
the institution. 

We have the usual complement of officers, namely, 

16 a president, a vice-president or two, a secretary and 
a treasurer, but no one receives any compensation 

for their services until we reach the position of superinten¬ 
dent of the hospital, and from there on down we have the 
normal administrative salaries that you would expect in an 
institution of that kind. 

I Q. Do you also have a board of directors? A. Yes, we 
have a board of directors, which is of a self-perpetuating 
nature, and the board of directors constitute, in a sense, 
also the stockholders. They meet quarterly each year, and 
in the April meeting of each year they elect members of 
the board, either re-elect themselves or elect new members 
in the place of those who have resigned or died, and at the 
same time elect officers for the ensuing year. 

Q. I understood you to say a while ago that the corpora¬ 
tion has issued no stock. Having that answer in mind, 
what did you mean when you said that the board of direc¬ 
tors are, in a sense, the stockholders? A. I meant simply 
to bear the analogy, that the board are not only the board, 
but the stockholders also, because there are no stockholders. 

Q. What is the name of the present superintendent? A. 
Mr. B. B. Sandidge. 

1 Q. How long has he been superintendent? A. Approxi¬ 
mately 20 years; maybe more. 

Q. Do you consider him to be a officer in the strict 

17 sense of the word, or is he rather an employee? A. 
He is an employee. 

Q. Is the hospital subject to either Federal or District 
taxation? A. No District real estate tax is imposed on 
any of the properties owned by the hospital and used for 
hospital purposes. 
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The hospital is the owner of the Lemon Building which 
is immediately west of the main hospital building, and is 
presently occupied and has been so occupied for a number 
of years by the United States Government, and we receive 
$13,500 a year rent from that source, and we have always 
paid real estate taxes on that particular building. 

Q. That piece of property yields an income, and because 
of that it is your opinion that it is subject to real estate 
taxation ? A. Yes. 

Q. What about income tax? A. We pay no income tdx. 

Q. Are you exempt from the payment of income tax? 
A. Yes, by law and by ruling of the Commissioner of In¬ 
ternal Revenue. 

I might also say in that same connection that all gifts ^>r 
bequests of any kind to the institution, which happily have 
been quite numerous, are all recognized as exempt 
18 by the Federal estate tax department and as well 
by the local inheritance tax department. 

(After a brief informal discussion, off of the record:) 

Q. What are the sources of revenue of the hospital? ^ 
The hospital’s revenue is obtained from patients who a^e 
able to pay, and from bequests, legacies and endowments. 

Q. Does it receive any revenue from either the Federal 
or the District Government? A. There is an appropria¬ 
tion of $80,000 made annually, and I am speaking of recent 
years so far as the figure is concerned. For a number bf 
years we had a lesser amount of appropriation by Con¬ 
gress, which is made to the Health Department of the Dis¬ 
trict of Columbia, which the Health Department expends 1;o 
the extent of $25,000 in helping to maintain our dispensaijy 
department. The remaining $55,000 is paid to us by the 
Health Department for ambulance calls, dispensary visitls, 
medicine dispensed, and for care of the certified indigent 
patients who are residents of the District of Columbia. 

Q. Mr. Willis, can you state what the approximate co^t 
of the operation of the hospital was during the calendar 
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year 1940? A. Our operating expense for the calendar 
year 1940 was $593,788.41. 

Q. What proportion of such cost was received 

19 from paying patients? A. Approximately all ex¬ 
cept $100,000. 

Q. How was that $100,000 obtained? A. Our operating 
income for that same calendar year was $594,506.26, and 
that income was received from paying patients who had 
been in the hospital. 

Q. I am afraid that I do not understand you. I under¬ 
stood you to say that the operating expense for the calen¬ 
dar year 1940 was in the approximate amount of $593,000. 
Am I right about that? A. That is right. That was our 
operating expense. Our operating income was $594,506.26. 

Q. WTiat do you mean by operating income? A. Receipts 
from all sources of operation, as distinguished from an 
endowment or bequest, or something like that. 

Q. I understood also that all of the operating expenses, 
except approximately $100,000 were met by fees or what¬ 
ever you choose to call them received from paying patients 
—is that correct? A. No. The entire $594,506.25 was re¬ 
ceived into the hospital from persons, or patients, or in¬ 
dividuals receiving services from the hospital, who could 
pay, and our operating expenses for the same period were 
about $593,000, and of that $593,000 there was included ap¬ 
proximately $100,000 that was in the form of charity. 

(After a brief, off-of-the record discussion:) 

20 In other words, the hospital dispenses approxi¬ 
mately one-fifth of its income annually for abso¬ 
lutely purely charitable cases. 

Q. With regard to such payment as is made by Congress 
through the Health Department of the District of Colum¬ 
bia for indigent patients, will you please state whether 
such payment fully meets the cost of hospitalization of 
such patients, and, if not, how the difference is made up; 
and, if you can, Mr. Willis, I wish you would elaborate on 
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your answer with figures. A. The District of Columbi 
through its Health Department, allows the hospital $2.90 
per day for hospitalization of certified indigent residences 
of the District of Columbia. 

The cost of hospitalization, however, to the hospital is 
upwards of $5.50 per day. 

The means that during the year 1939 we spent, of our in¬ 
come, $37,134.36 to make up the deficit, the cost between 
what the District pays us for indigent patients and what 
it actually costs the hospital to serve them. 

Likewise with the Community Chest. I can not recall 
the figure, but the hospital receives a stated sum, for ex¬ 
ample, we will say $4 a day, whereas our hospital cost is 
as just stated, and by virtue of that differential, in the 
year 1939 the hospital spent $35,092.92. 

Another item is that of dispensary clinics, which cost 
the hospital $17,376.45. 

21 Another item is emergency room service, $8,251.93, 
and the last item. Miscellaneous, $5,441.22; all cif 
which, according to a statement prepared by our auditor, 
totalled $103,296.88, which amount the hospital was callejd 
upon to pay out in taking care of and treating patients in it|s 
institution, and for which it received no recompense or com¬ 
pensation. 

Q. Are all of the revenues, received from whatever 
source, expended in the maintenance of the hospital and the 
dispensary? A. Absolutely. There is no surplus account 
in the hospital, and there is no place for the distribution 
of any of what might be called profits. Any surplus which 
the hospital in its administration is able to accumulate is 
paid as rapidly as possible on account of principal of its 
mortgage indebtedness, which at the time has been reduced 
to approximately $470,000 from an original amount of about 
$600,000. 

Theoretically, if the hospital continued to exist for a suf¬ 
ficient period of time to permit it to fully pay off its mort¬ 
gage indebtedness, and thereby own all of its property free 
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and clear, it would reach a point where it could and would 
dispense charity to a greater extent than is presently pos¬ 
sible. 

(Then followed a brief, off-of-the-record discussion.) 

1 Q. Now, Mr. Willis, from your experience of 30 years as 
a member of the bar of the District of Columbia, 27 of 
which, I understood, have been spent in general ac- 
22 tive practice, will you state whether or not the Cen¬ 
tral Dispensary and Emergency Hospital is a charit¬ 
able, non-profit institution? . 

1 Mr. Goff: Just a moment. We object to that. That is a 
question of law for the Court to decide. With all due re¬ 
spect to Mr. Willis ’ opinion, his opinion does not make any 
difference at all to us. 

Mr. Turlington: May we join in that objection? 
i A. Legally, and from a practical standpoint, in my 
opinion the Emergency Hospital is a charitable organiza¬ 
tion, for the reason that there are no paid officers or direc¬ 
tors, and there is no distribution of profits to anyone. 

(After an informal discussion off of the record, a stip¬ 
ulation was entered into that an uncertified copy of the 
hospital’s latest charter may be attached to this record; and 
the same is appended hereto, marked Appendix A.) 

Mr. Tepper: Your witness. 

Examination on Behalf of the Plaintiffs 
By Mr. Turlington: 

Q. Mr. Willis, in connection with your statement in re¬ 
gard to compensation, may I ask whether provision is made 
in your articles of incorporation that officers shall not re¬ 
ceive compensation? A. I would not be able to speak defi¬ 
nitely in that regard, although my opinion is that there is 
nothing in that regard in the articles, but they speak for 
themselves. 
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23 Q. Do yon have any by-laws that might be per¬ 
tinent to the question of compensation of officers? 
A. I will be glad to give you a copy of the current by-law^, 
if you would like to have them, and to let them be a part of 
this record. 

Mr. Turlington (To Mr. Goff): Would you like to have 
them made a part of the record? 

Mr. Goff: I think that they would be very valuable. 

Mr. Turlington: It will not be necessary to introduce 
them as an exhibit. 

May it be understood that they will be attached? 

Mr. Tepper: That is right. 

(Copy of by-laws of hospital is appended to this deposi¬ 
tion, marked Appendix B.) 


By Mr. Turlington: 

Q. In regard to your statement as to the real estate of th^ 
corporation, would you mind telling us what real estate yoji 
have other than the Lemon Building? A. We have the 
property on New York Avenue— 

Mr. Tepper: Do you mean income-producing real estate? 

Mr. Turlington: Real estate belonging to the corpora¬ 
tion. 

Mr. Tepper: Yes, but do you refer to income-producing 
real estate? 

Mr. Turlington: I mean real estate owned by the cor¬ 
poration, other than the Lemon Building mentioned 
24 by Mr. Willis in his testimony. 

A. The corporation owns the main hospital prop¬ 
erty facing on New York Avenue, usually referred to as the 
main building; the east wing, and the west wing; and, in 
addition thereto, owns the adjoining property usually desig¬ 
nated as the Nurses’ Home. 

West of these properties is located the Lemon Building. 
On F Street, in the rear of our New York Avenue property, 
we own an unimproved lot presently used to park automo¬ 
biles of physicians attending patients in the hospital. Inj- 
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mediately east of this parking lot is an old red brick build¬ 
ing, which is known as the Interns’ Quarters. 

We receive no rent from any of the parcels of real estate 
owned by the corporation except the Lemon Building, which 
is rented to the United States Government. 

Q. Do you receive any compensation for the use of space 
used for parking? A. No. Do you mean, do we charge the 
doctors? 

Q. Yes. A. We do not charge anybody, but nobody but 
doctors can go on there, and we do not charge anything for 
that. 

Q. You do receive income from your operations in which 
you use the real estate referred to, other than the Lemon 
Building? A. Yes, we receive what we might call the nor¬ 
mal hospital income from patients who can pay, either en¬ 
tirely or partially, what we call a charge for the 
25 services that we render. 

Q. Would you be able, in order to clarify the mat¬ 
ter, to distinguish between the charity that you render and 
the charity service that is rendered by a private hospital, 
such as Mayo Brothers? A. I am not familiar with the 
operation of the Mayo Brothers’ Hospital, and could not 
make a comparison, but in an effort to answer your ques¬ 
tion, I might make a comparison between our hospital and 
the recently created Doctors Hospital, where I understand 
that no charity is dispensed and all people receiving service 
are charged and pay for that service. That hospital is a 
stock corporation like any other business enterprise, and it 
hopes and expects to pay dividends to its stockholders. 

Q. But, as the president of this hospital corporation, you 
have not familiarized yourself with the practices of private 
hospitals with respect to charity to certain of their patients? 
A. No. 

Q. Does the Central Dispensary and Emergency Hospital 
ever decline to take patients? A. Not to my knowledge. 
We receive and treat many patients for which we receive 
absolutely no compensation whatsoever from any source. 
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Q. What efforts in those circumstances do 

26 make to obtain compensation? A. WTien we 
an indigent patient, we immediately endeavor to 

the Health Department accept that patient as an 
resident of the District of Columbia, thereby to protect 
selves to the extent of the $2.90 per day that I have 
fore referred to. We are not, however, successful in all 
those instances, and where we are unsuccessful we have 
carry the entire burden ourselves. 

Q. Is any effort made to collect, by sending letters 
using the services of lawyers, in cases where payments 
not made? A. That would not be productive of any 
in the type and character of case that I have just 
With respect to people who occupy our hospital, vre make 
effort to have all pay who can pay, so as to create moife 
money wherewith to provide for those who can not pay. 

Q. That part of your operation which concerns the pa¬ 
tients who can pay is on a business basis? A. Exactly. 

Q. Do you consider that the revenue that you receiie 
from the District Government is in payment for services 
rendered? A. Yes, but we regard it as totally inadequate. 
Q. In regard to the payments that you receive from t^e 
Community Chest, is it not true that payments ai-e 

27 received by you from another source for at least a 
great number of the patients on whose account the 

Community Chest makes payments to you? A. No. 

(After a brief discussion, off of the record:) 

By Mr. Parker: 

Q. There is a certain outstanding mortgage on the Eme r- 
gency Hospital property, is there not? A. Yes. 

Q. If, for any reason the Emergency Hospital wore 
forced to close, and the property were sold, what would 
happen to any profits that were derived from the sale ovfer 
and above the outstanding debts? 

Mr. Tepper: I must object to that question. You are as¬ 
suming that a profit would be made. 



■ A. I assume that you refer to an ultimate liquidation of 
the hospital—is that correct? 

Mr. Parker: Yes. 

A. And that in such liquidation, a sum of money might 
be received in addition to its outstanding liabilities, par¬ 
tially represented by the mortgage on its real estate? 

Mr. Parker: Yes. 

1 A. Under those circumstances, in my opinion, and I have 
not thought about it much, because we do not have that in 
contemplation, for we still have a few years to run 

28 under our charter, I would think that the property 
would escheat to the Government. I do not know of 

any individual who could assert a claim to any individual 
share. Certaintly I, as president, have no claim, nor, in my 
opinion, any basis for any such claim. 

By Mr. Turlington: 

1 Q. Would you be able to tell us, in connection with your 
statement about paying patients, what is the charge for the 
highest priced room in the hospital? A. We have two or 
three rooms at $15, which are the highest priced. They run 
from that down to $5. 

Q. Would it be agreeable to you to file with the record in 
this case a copy of your latest annual report? A. You 
mean the report for the year 1940? 

Q. I suppose that that would be the latest? A. Yes. 

Q. I think that it would be helpful to the Court. A. Do 
you mean the report of our auditor? 

Q. There is an annual report of the hospital corporation, 
is there not? A. Yes. 

Q. I have seen the 1939 report, but I was not able to 
get hold of the 1940 report. I thought that you might have 
one available. A. There is no 1940 report in existence. 

Q. Would it be agreeable to you to file a copy of 

29 your 1939 report with this record? A. You mean, 
the printed report that we got out every year except 

this year? 
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Mr. Turlington: Yes. 

A. Yes. 

Mr. Turlington: Is there any objection to that? 

Mr. Tepper: No objection. 

(Copy of report referred to appended hereto as Appen¬ 
dix C.) 

Q. Would you be willing to state whether the corporation 
is making any particular provision for the payment of taxes 
on its real estate in the future, other than on the Lemon 
Building? A. By that do you mean, setting up a reserve as 
against this potential liability, as and when it may attach? 

Q. Yes. A. No, we are specifically setting aside or ac¬ 
cumulating no reserve in contemplation of any real estate 
tax liability which may subsequently attach to the hospita l. 

Mr. Turlington: I think that is all. 

Examination on Behalf of Defendant Capital Transit 
Company 

By Mr. Goff: 

Q. Mr. Willis, I understood you to say that the hospital 
expended one-fifth of its annual income for charity. Could 
you tell us what percentage of the patients that enter the 
hospital are charity patients? A. What do you 
30 mean by charity patients ? 

Q. Let us break it down into the two distinct types 
of charity patients that I have in mind: First, the patieijt 
who does not pay anything at all, and that is what I believe 
you would term an indigent patient— A. I would say, in 
cases of that kind, that the totally indigent patients would 
probably represent only about five per cent of our total 
operating cost. 

Q. And as to your patients who are not totally indigent, 
that is, patients who come to the hospital and who are able 
to pay you something, but not able, in effect, to take care of 
the full expense of hospitalization, what would you say? 

That would be using the same figures that I have heretofore 


given you. That would be about 15 percent. In other 
words, it is about five hundred and fifty some thousand a 
year, and my figures were something over $100,000, so I 
say 20 per cent in all, and, breaking that 20 per cent down, 
I would say that 5 per cent would be just pure charity, with 
no money from any source. 

Q. You would say, then, that 20 percent of the hospital 
business is devoted to charity? A. Yes. 

Q. Is that correct? A. That is right. 

Q. Now, Mr. Willis— A. I do not want the rec- 

31 ord to stand exactly that way. We claim that the 
entire operation of the hospital is for charity, and 

that there is no profit in it anywhere along the line. What¬ 
ever we get from one who can pay might be called an in¬ 
voluntary gift to the hospital, so as to permit us to take 
care of those who can not pay anything or who can only 
pay partially. 

1 Q. I understand your position about that, but we differ 
with you, I believe, as to that—at least, we will at the proper 
time. 

Now, you are familiar with other hospitals in the Dis¬ 
trict of Columbia, are you not? A. I would say slightly, 
not intimately. 

Q. Would you say that the Emergency Hospital takes 
care of as many charity patients as any other hospital in 
the District of Columbia? A. I would say yes. 

Q. You would say yes? A. I would say that we take care 
of as many as any other hospital. 

' Q. Is it not true that on occasions patients have been 
transferred from Emergency Hospital to Gallinger Hos¬ 
pital? A. That is right. 

Q. What would bring about a situation like that? A. 
Our hospital, as its name indicates, is an emergency hos¬ 
pital. We try to keep ourselves ready to receive any 

32 emergency cases that develop, and the ones that we 
transfer to Gallinger are cases where the patient is 

going to require prolonged treatment, and, rather than to 
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utilize our facilities for the treatment of those cases, and 
in order to save the $2.90 charge, we, in cooperation with 
the Health Department, transfer those patients to the city 
hospital, namely, Gallinger Hospital. That opens our 
wards to people who would not require prolonged treat¬ 
ment, and especially would that be true in respect to con¬ 
tagious diseases, because we treat none of that character 
in our hospital. If we have someone, and that situation 
develops, they go to Gallinger Hospital pretty quickly. 
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APPENDIX A. 

36 Certificate of the Re-incorporation of “The Cen¬ 
tral Dispensary and Emergency Hospital.” 

Whereas, “The Central Dispensary and Emergency 
Hospital”—a body corporate, incorporated under the pro¬ 
visions of Sections numbered from 545 to 552 inclusive of 
the Revised Statutes of the District of Columbia, has de¬ 
cided, by proceedings had in conformity with its charter 
and by-laws, to avail itself of the provisions of the Act of 
Congress approved April 23rd, 1884—Chapter 28—entitled 
“An Act to Amend the Revised Statutes of the United 
States relating to the District of Columbia and for other 
purposes;”—and to that end has authorized the making 
and filing of this certificate— 

! Now Therefore, this is to certify that we, the under¬ 
signed being of full age and being officers, directors or mem¬ 
bers of the said body corporate and citizens of the United 
States and a majority of us being citizens of the District of 
Columbia desiring to avail ourselves of the provisions of 
said sections of the Revised Statutes heretofore mentioned 
and of the said Act of Congress having associated ourselves 
together as a body corporate for benevolent and charitable 
purposes, and we further certify— 

First—That the name of such Society shall remain as in 
the original certificate of incorporation—that is to say, the 
name of said Society shall be “The Central Dispensary and 
Emergency Hospital.” 

Second—That the time for which the Society hereby or¬ 
ganized shall continue, shall be Nine Hundred and Ninety- 
nine years— 

Third—That the particular object of the Association or 
Society is to provide a suitable building in the City of 
Washington, District of Columbia for a Dispensary where 
all needy persons, without distinction, may be provided 
gratuitously with medical and surgical service and treat¬ 
ment—and with medicines— 
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Fourth—The number of its directors for the first year 
shall be thirty-one and shall be: Brainerd H. Warner, Ed¬ 
ward Temple, Francis B. Mohun, Eugene Morgan, 
37 John A. Baker, Calderon Carlisle, Samuel Cross, 
Charles C. Duncanson, William McK. Dunn, William 
E. Edmonston, William Galt, William M. Galt, Henry 0. 
Towles, Robert 0. Holtzman, John G. Judd, Benjamin TJ. 
Keyser, Thomas B. Mohun, Henry L. Plum, E. Francis 
Riggs, J. W. Bayne, S. M. Burnett, Alexander Y. P. Gar¬ 
nett, John B. Hamilton, J. Taber Johnson, George W. John¬ 
ston, William Lee, Nathan S. Lincoln, George L. Magruder, 
E. Carroll Morgan, James E. Morgan, and Daniel W. 
Prentiss— 

In testimony whereof we have hereunto set our hands and 
seals on this second day of December in the year eighteen 
hundred and eighty-six— 

• *•*•••••• 

APPENDIX C. 

48 Endorsed Filed Sep 27 1941 Charles E. Stewart, 
Clerk. 

The Central Dispensary and Emergency Hospital 

Founded 1871 
Annual Report 

For the Year Ending December 31, 1939 


81 Treasurer’s Report 

Statement of Income and Expense 
For the Year Ended December 31,1939 

Income 

Board and Care of Patients 


Private Room . $182,515.07 

Semi-Private Room . 129,469.40 

Open Ward. 127,184.88 


Total for Board and Care of 
Patients. 


$439,169.35 
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Board of Special Nurses. 20,517.80 

Special Food. 303.25 

Special Nursing Fees. 2,536.30 

Ambulance . 4,787.50 

Dispensary. 12,502.25 

Emergency Room. 18,429.05 

Laboratory 

Routine . 15,590.52 

Special . 6,615.50 

Operating Room. 35,645.76 

Pharmacy. 14,567.04 

X-Ray. 140.50 

Other Hospital Service. 18,595.98 

Sales of Supplies, etc. 2,321.12 

Telephone and Telegraph. 2,856.79 

Rent X-Ray Department. 6,600.00 

Commission on Collections for 

Others . 3,333.06 

Interest and Discount. 2,172.77 

Miscellaneous Income. 1,813.05 

Transferred From 
Parmelee Pneumonia Research 

Fund . 3,628.88 

The George Whitney WTiite 

Memorial . 313.54 

Donations—Special Purposes_ 249.50 

D. C. Health Department 
Lump Sum Payment for Out- 
Patient Personnel. 6,250.00 $618,939.51 


Less: Estimated Bad Debts.$ 17,947.27 

Loss on Community Chest 

Accounts . 20,000.56 37,947.83 


Hospital Income (Carried For¬ 
ward) . 


$580,991.68 
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82 Treasurer’s Report (Cont’d) 

Hospital Income (Brought Forward).$580,991.68 

Expense 

Medical and Surgical Care.$ 31,576.43 

Nursing Care. 107,223.85 

Laboratory. 7,513.88 

Operating Room. 32,633.87 

Pharmacy. 17,124.81 

X-Ray . 142.24 

Pneumonia Research. 3,731.78 

Emergency Room. 10,812.30 

Dispensary. 13,878.44 

Administration . 47,109.17 

Garage. 5,159.17 

Heat, Light and Power. 35,882.48 

Housekeeping . 60,077.57 

Maintenance and Repair—Plant.. 19,897.25 

Purchase and Issuance. 4,037.92 

Dietary . 140,902.60 

Maintenance of Personnel. 6,206.53 

Medical Records and Library. 2,460.06 

Social Service . 2,873.35 

Training School for Nurses. 503.42 

Adjustment of Supplies Inventory 259.89 

Interest. 26,504.43 

Special Items. 555.28 577,066.712 


HOSPITAL GAIN. $ 3,924.96 


Other Income 


Investment Fund . $ 16,719.65 

Boardman Fund. 240.00 

Donations . 1,086.80 


Additional Payment by Group Hos¬ 
pitalization, Inc., on 1938 Cases.. 4,107.00 22,153.45 

Net Gain to Net Worth. $ 26,078.41 

STANLEY D. WILLIS, 
Treasurer. 
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Motion for Summary Judgment 
Filed Jan 16 1942 Charles E. Stewart, Clerk 
Now comes the defendant, Central Dispensary and 
Emergency Hospital, a corporation, and by and through its 
attorneys moves the Court for summary judgment pursu¬ 
ant to Rule 56 of the Federal Rules of Civil Procedure. 

87 Endorsed: Filed Feb 13 1942 Charles E. Stewart, 
Clerk 

Affidavit 

District of Columbia, ss: 

Elizabeth S. Bouve, being duly sworn, deposes and says 
that she is one of the plaintiffs in Civil Action No. 11209, 
known by the short title of Bouve v. Capital Transit Com¬ 
pany, in the District Court of the United States for the Dis¬ 
trict of Columbia; that on September 20, 1940 between the 
hours of two and three o’clock in the afternoon she vras 
slightly injured, receiving a scalp wound, in a collision be¬ 
tween an automobile driven by her and an automobile driven 
by another person at the juncture of Nevada and Nebraska 
Avenues, N. W., in Washington, D. C.; that immediately 
after the above-mentioned collision she and her mother-in- 
law% Mrs. Mary McLean Bouve, who was riding with her in 
the automobile, w’ere about to get into a taxicab when an¬ 
other automobile came up and a gentleman wdio said he was 
Dr. Gordon from Emergency Hospital got out; that al¬ 
though she did not think she was injured enough to go to a 
hospital, she and her mother-in-law accepted Dr. Gordon’s 
invitation to get into his car; that immediately after they 
had got into Dr. Gordon’s car an ambulance from the same 
hospital came up and she and her mother-in-law’ both got out 
of Dr. Gordon’s car and -walked to the ambulance and got 
in; and that they had gone only a few blocks when the am¬ 
bulance was involved in an accident which knocked her un¬ 
conscious. 

i 


ELIZABETH S. BOUVE. 
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88 Endorsed: Filed Feb 13 1942 Charles E. Stewart, 
Clerk 

Affidavit 

District of Columbia, ss: 

Warren L. Bouve, being duly sworn, deposes and says 
that he is one of the plaintiffs in Civil Action No. 11209, 
known by the short title of Bouve v. Capital Transit Coni- 
pany, in the District Court of the United States for thp 
District of Columbia; that he is the husband of Elizabeth 
S. Bouve, the other plaintiff in the same action; that on ot 
about September 29,1940 he personally paid to the Central 
Dispensary and Emergency Hospital, one of the defendants 
in the said action, the sum of $134.20, including the sum of 
$58.50 for the use and occupation of a room at the said hos¬ 
pital by his wife, the said Elizabeth S. Bouve, as a patient 
for a period of nine days ending on the said September 2S, 
1940; and that the document in two pages attached hereto 
is a photostatic copy of the receipt given to him by the said 
Central Dispensary and Emergency Hospital for the afore¬ 
said payment. 

WARREN L. BOUVE. 
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n *" 1 **• THE CENTRAL PEASANT 

■oom AM. AND EMERGEN HOSPITAL 



All Bills Payable - 2Li?niSli 

Weekly In Advance 
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1. Satisfactory financial arrangements must be made immediately upon 
entrance to the hospital. 

2. Room charges are payable invariably one week in advance. The room 
charge includes board, divided attention of the nurse, and ordinary 
medicines and dressings. 

3. Room charges are based on a *_’4-honr day from hour of admission, 
computed on bams of not less than one half day. Patients remaining in 
hospital less than 24 hours will be charged for a full day. 

4. Extra charge will he made for special articles of diet, special medicines, 
and dressings, mineral waters, special appliances, and telephone calls. 

5. An extra charge will he made for use of Operating Room, Cast Rooms. 
Cystoscopic. and other special examinations, and for board of special 
(graduatei nurse 

*>. A charge of $d .\o will be made for each pay patient covering the usual 
routine laboratory examinations. 

7 Charges for services of Anesthetists. X Ray and Pathological examinations 

are presented with the hospital bill for the convenience of the physician 

rendering the service. The hospital does not frx these charges. 

8. Checks should he made payable to the Emergency Hospital 

9. All business details should be arranged with the business office, and if 
not satisfactorily Mdjusted. taken up with the Superintendent. 
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Motion for summary judgment argued & submit¬ 
ted. 

Attys: 

TURLINGTON— 

BAKER, TEPPER & MAGEE, 

GOFF. 

Sustained 

BAILEY, 

J. 


94 Order for Summary Judgment 

Filed Nov 3 - 1942 Charles E. Stewart, Clerk 

Upon consideration of the Motion for Summary Judg¬ 
ment filed by and on behalf of the defendant, Central Dis¬ 
pensary and Emergency Hospital, and of the argument had 
thereunder in open Court, it is by the Court this 3rd day 
of November, 1942; 

Adjudged and Ordered, that such Motion be, and the 
same is hereby, allowed, and the Complaint filed herein be, 
and the same is hereby, dismissed as against the defendant, 
Central Dispensary and Emergency Hospital; and it is 
hereby further Ordered that the Order previously made 
herein for the allowance of the Motion for Summary Judg¬ 
ment be, and the same is hereby, vacated. 

JENNINGS BAILEY 
Justice. 
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IN THE 


Inilfii States (Enurt of Appeals 
for % ixalrirt of (Eoluntiria 

January Term 1943 


No. 8424 


ELIZABETH S. BOUVE AND WARREN L. BOUinfc, 

Appellants, 

v. 

CENTRAL DISPENSARY AND EMERGENCY 
HOSPITAL, A CORPORATION, 

Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia 


BRIEF ON BEHALF OF APPELLEE 


STATEMENT OF CASE 

The appellee, to be sure, admits jurisdiction in this Court 
to entertain this appeal. 

In general the appellee is in agreement with the appellants 
respecting the facts of the case. Since the appeal is from 
the action of the District Court in granting appellee’s mo¬ 
tion for summary judgment based on the pleadings; the 
interrogatories propounded and the answers thereto; the 
affidavit made by the appellant, Elizabeth S. Bouve; and the! 



deposition taken of the appellee’s president, Stanley D. 
Willis, Esquire, an active practitioner at this Bar of long 
standing, there is obviously not much room for difference 
Iconcerning the facts. The only slight exceptions that ap¬ 
pellee wishes to take with appellants’ statement is an al¬ 
leged payment for the transportation of appellant, Elizabeth 
Bouve, in the course of which the accident giving rise to 
this litigation occurred; and that the payment made by the 
appellant, Warren L. Bouve, for the hospitalization of his 
wife was “appreciably in excess of the cost of accommoda¬ 
tions shown in the deposition of Mr. Willis”. It does not 
seem to the appellee that such statements are borne out by 
the record. However, it is not intended that the taking of 
these exceptions is to be given any particular significance 
or importance. Counsel for the appellee regard the excep¬ 
tions as being insignificant and of little or no importance 
and mention them onlv for the sake of accuracv. 

ARGUMENT 

I 

As a preliminary to the argument which follows it may 
be well to consider point numbered two in appellants’ 
i“statement of points relied on appeal”. There is no basis 
in the record for the assertion that the District Court held, 
even in effect, “that under the law in the District of Columbia 
charitable institutions are generally immune from liability* 
for the torts of their servants”. Justice Bailey did not write 
any opinion or memorandum but the case of President and 
Directors of Georgetown Hospital vs. Hughes, 130 Fed. 2d, 
810, was directed to his attention by counsel for both sides 
land his attention was particularly directed to the fact that 
this Court was unanimous in holding charitable institutions 
liable in tort to strangers to their charity but was evenly 
divided on the question regarding recipients of the charity. 
It is inconceivable that any error or mistake could have 
occurred in this regard. 
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Counsel for appellee conceive that essentially the argu¬ 
ment of the appellants is as follows: 

1. The record did not sufficiently disclose that the ap¬ 
pellee is a charity, and 

2. That the appellants were strangers to the charity|. 
There is the additional contention that this Court should 
now adopt the principle of unlimited liability which it, ap¬ 
parently, refused to do in President and Directors of 
Georgetown Hospital vs. Hughes, supra. 

II 

Let us then consider whether it has been sufficiently 
proven that the appellee is a charity. We start, of course, 
with the case of White vs. Central Dispensary and Emer¬ 
gency Hospital, 99 Fed. 2d, 353, cited also by the appellants. 
The decision in this case was rendered prior to the adoptiorjt 
of the Federal Rules of Civil Procedure and could not, of 
course, contemplate the employment of proceedings for 
summary judgment as allowed by rule 56. Nevertheless, 

the decision in this case contains within itself the necessary 

• 

directive to a trial court so as to permit the latter to prop 
erlv exercise its prerogative and function in summary 
judgment proceedings. Such directive is contained in the 
following language (page 360): 


“If, therefore, the appellee in the instant case seeks 
to exonerate itself from liability bv pleading as an 
affirmative defense that it is a charitable corporation. 
the trial court will consider not merely its charter, bid 
also any competent evidence offered in respect of tin 
actualities of its operations." (Italics supplied) 

What then are the actualities of appellee's operation? 
It is respectfully submitted that within the deposition taken 
of Stanley D. Willis, Esquire, and its appendices (appel¬ 
lants' appendix pages 7-23) both in the direct and cross ex¬ 
amination, there is complete substantiation of the position 
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taken by the appellee, viz., that it is a charity. Both the 
charter and the testimony show its true character. For 
instance, at pages 7, 8, 9 of appellants’ appendix it is seen 
that the appellee is a non-stock corporation; its Board of 
Directors is self-perpetuating; its officers receive no com¬ 
pensation for their services; the corporation is not subject 
to taxation by either the Federal or District of Columbia 
government and is, in fact, specifically exempted by the 
United States Commissioner of Internal Revenue from the 
payment of any income tax. At page 11 of the Appendix it 
appears that all of Appellee’s revenues, from whatever 
source, are expended in the maintenance of the hospital and 
the dispensary. There is no surplus account. Also at page 
11, it may be seen that the Health Department of the District 
of Columbia and the Community Chest (a local charitable 
organization) make contributions to the appellee for its 
maintenance of indigent patients. At page 18 the witness 
• states that the excess of receipts from paying patients is 
applied to the care of patients who cannot pay or who can 
ipay only partially. In the words of Mr. Willis “there is no 
profit in it anywhere along the line”. At page 20, under 
Ithe caption “Appendix A ”, the Certificate of Incorporation, 
as amended, is set out. 


Ill 

The appellants argue that they are strangers to the char¬ 
ity maintained by the appellee and hence should be immune 
or exempted from the principle of non-liability to recipients 
or beneficiaries which adheres to a large group of American 
decisions. Such group added to the group which gives full 
immunity form the majority opinion (See President and 
Directors of Georgetown College vs. Hughes, 130 Fed. 2d, 
810, supra, pages 818-821). The appellants base their posi¬ 
tion largely upon a certain interpretation which they seek 
to give to a certain portion of Justice Proctor’s Memo ran- 
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dum in the Hughes case contained in 33 Fed. Supp. at pajje 
867. The appellants, apparently, would have this Court rule 
that since Justice Proctor found that the nurse Hughes was 
a stranger to the charity because she did not fall within 
the general class for which its benefactions were intended 
and an object of its purpose, namely, the furnishing of “caire 
and medical attention for suffering humanity”, they, tljie 
appellants, are also strangers because there is contained 
in appellee’s Certificate of Re-incorporation the provision 
that its particular object is to provide a building where 
needy persons may receive gratuitously medical service and 
treatment. It is inconceivable that this Court will draw |a 
distinction upon such narrow premises, nor upon the equaljy 
narrow premises that the appellant, "Warren L. Bouve, al¬ 
legedly paid at the rate of $6.50 per day for his wife’s care 
whereas the cost to appellee was “upwards of $5.50 per 
day” (appellants’ App. 11). Circuit Court Judge Parker 
in Ettlinger vs. Trustees of Randolph Macon College, 21 
Fed. 2d, 869, said ! 

“And it is equally clear both that the eleemosynary Or 
charitable nature of an educational institution is not 
destroyed by he fact that it makes a charge for tuitioi|i, 
and that the payment of tuition by its students does not 
prevent their being considered beneficiaries of the char- 
itv. The evidence in this case is that the charges made 
by defendant cover only a part of the cost of carrying 
on its work; and it is a matter of general and common 
knowledge that the tuition and other charges of public 
educational institutions and those which are privately 
endowed are much lower than would be required to pay 
even their running expenses, being purposely made low 
so that education may be placed within the reach of 
those who need it. In a very direct and practical sense, 
therefore, not only are such institutions engaged in a 
work of charity, but the pay student as well as others 
is a beneficiary thereof. And, apart from the fact that 
what such a student pays does not equal the cost of his 
education, he is a beneficiary of the charity for the rea¬ 
son that but for the charitable gifts made to the institu- 
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tion and the charitable work which it is carrying on, it 
would not exist to serve him. These principles are set¬ 
tled by the overwhelming weight of authority.’’ 

Furthermore, the appellants wholly ignore the fact that ap¬ 
pellee’s incorporators by their Certificate associated them¬ 
selves as a “body corporate for benevolent and charitable 
purposes’’ without naming any class distinction. 

It is significant that whereas the appellants are quite 
ready to adopt one portion of Justice Proctor’s Memoran¬ 
dum, in the same breath they reject another, for in review¬ 
ing the Ettlinger Case just quoted Justice Proctor said 

“Judge Parker says in the case just cited, ‘It is sig¬ 
nificant that almost without exception the courts, while 
giving different reasons for the rule, have not hesitated 
to apply it where the one seeking to enforce liability 
against a charitable institution is oik* who lias accepted 
benefits from it.’ 31 F. 2d at page 87*2. See also An¬ 
drews v. Y. M. C. A., supra, 2S4 N. "VV. at page 192, 10 
Amer. Jur. p. 692. Strong considerations of natural 
justice dictate that one who receives and succors the 
sick and injured ought not be mulcted in damages by the 
recipient of his kindness for some careless act of a 
servant. Upon this concept has grown the idea of dif¬ 
ferentiating between beneficiaries and non-beneficiaries, 
so that todav the great weight of authoritv favors im- 
munitv oniv as against beneficiaries of a charitv.” 

And from President and Directors of Georgetown College, 
130 Fed. 2d, supra, (page 826) we cull the following dictum 
imade by Justice "Rutledge “In hospitals, for instance, the 
stranger group generally includes all except patients”. Vol- 
iume 10 of American Jurisprudence at page 700 contains the 
following: 

“Article 151. EFFECT OF TAKING PAY FROM RE¬ 
CIPIENT OF CHARITY.—The fact that patients who 
are able to pay are required to do so does not deprive 
a corporation of its eleemosynary character, nor per- 


mit a recovery for damages on account of the existence 
of contract relations. The amounts thus received a^-e 
not private gain, but contribute to the more effectual 
accomplishment of the purpose for which the charity 
is founded.” 


quoting the Ettlinger Case, supra, and numerous other 
authorities. 


The appellee is fully aware of the implication of tjie 
Hughes case decided in this Court. There is a distinct trei^d 
away from the doctrine of full and general immunity. Bjit 
the appellee is also aware that reargument of this case w^s 
had before a full bench at the instance of the Court. The 
doctrine of complete liability in accordance with the prin¬ 
ciples of respondeat superior announced as law in a feiw 
of the States was not adopted in this jurisdiction. Thus we 
must look to the law as it has exised and still exists in this 
and other Federal and State jurisdictions insofar as re¬ 
cipients of the charity are concerned. This, it is submitted, 
is overwhelminglv in favor of immunitv whether on one 
principle or another. 

Our District Court has historieallv held to the law of non¬ 


liability as exemplified by the following cases: 

Mattson v. Columbia Hospital, Law 65S25: 

Chastang v. Providence Hospital, Law S8014, (15 
Wash. Law Rep. 169; 

Bauer v. Childrens' Hospital, Law 73184, 55 Wash. 
Law Rep. 509; 

Tavman v. Columbia Hospital, Law 89059, 65 Wash. 
Law Rep. 949: 

Sundheimer v. Georgetown College, Law 83333. 

As recently as May 21, 1943, Chief Justice Eicher in the 
case of Lurav White, Administratrix, vs. Providence Hos¬ 
pital, Civil Action Xo. 9803, reported in 71 Wash. Law Re£>. 
609, (Current issue Xo. 25) held 


8 


“Plaintiff’s intestate was not a stranger to the char¬ 
itable purposes and objects for which defendant was 
organized and was being operated. 

“Defendant, as a charitable institution, is not liable to 
plaintiff for the alleged negligence of nurses on duty 
at the hospital acting in their professional capacity and 
is immune from liabilitv for the results of the alleged 
negligence of the said nurses, there being no claim that 
they were negligently selected by defendant, or that de¬ 
fendant itself was negligent.” 

' One of the earliest Federal cases on the subject is that 
of Union Pac. Ry. Co. vs. Artist, reported in 60 Fed., 365. 
The Court at page 367, held as follows : 

“But this doctrine of respondeat superior has no just 
application where one voluntarily aids in establishing 
or maintaining a hospital without expectation of pe¬ 
cuniary profit.... The doctrine of respondeat superior 
no longer applies, because, by fair implication, he sim¬ 
ply undertakes to exercise ordinary care in the selection 
of physicians and attendants who are reasonably com¬ 
petent and skillful, and does not agree to become per¬ 
sonally responsible for their negligence or mistakes. 
... It would be a hard rule, indeed,—a rule calculated 
to repress the charitable instincts of men,—that would 
compel those who have freely furnished such accommo¬ 
dations and services to pay for the negligence or mis¬ 
takes of physicians or attendants that they had selected 
with reasonable care. No such rule has ever prevailed 
in this country. The rule is that those who furnish hos¬ 
pital accommodations and medical attendance, nol for 
the purpose of making profit thereby, but out of char¬ 
ity, or in the course of the administration of a charitable 
enterprise, are not liable for the malpractice of the 
physicians or the negligence of the attendants they em¬ 
ploy, but are responsible only for their own want of 
ordinary care in selecting them.” 


In the case of Paterline vs. Memorial Hospital Association, 
247 Fed. 639, this general doctrine was announced. Certi¬ 
orari was denied at 246 U. S., 665. 

In the Ettlinger case, supra, the Court at page 872 said 


“But, resting upon public policy, the rule rests upoh 
a sufficiently firm foundation. A policy of the law 
which prevents him who accepts the benefit of a charitv 
from suing it for the torts of its agents and servants, 
and thus taking for his private use the funds which have 
been given for the benefit of humanity, which shields 
gifts made to charitv from ‘the hungrv maw of litiga- 
tion’ and conserves them for purposes of the highest 
importance to the state, carries on its face its own 
justification, and, without the aid of metaphysical rea ¬ 
soning, commends itself to the wisdom of mankind. Ijt 
is significant that almost without exception the courts, 
while giving different reasons for the rule, have not 
hesitated to apply it where the one seeking to enforce 
liabilitv against a charitable institution is one who has 
accepted benefits from it. In Rhode Island the Supremp 
Court refused to follow the rule, but the succeeding 
Legislature proceeded to establish it by statute. There 
is quite a conflict of authority as to the liability of a 
charitable corporation to employees or strangers: but 
we need not consider these cases, as they have no ap¬ 
plication here.” 

In the case of Bodenheimer vs. Confederate Memorial As¬ 
sociation, 6S Fed. 2d, 507, the Court at page 510 said: 

“Nor is it necessary to decide, and we do not decide, 
what is the rule as to the liability of a charitable cor¬ 
poration for injuries inflicted upon one not a beneficiary 
of the charity in the administration of property used 
exclusively for charitable purposes, and not held by 
the charity as an investment. The weight of authority 
seems to sustain liability in such cases; but a more 
profound analysis of underlying principles may disclose 
that there is no reason for subjecting property which 
has been dedicated to purposes of the highest im¬ 
portance to humanity to liability, under the rule re- 


spondeat superior, for the negligence of those who 
administer it. While those guilty of negligence should 
undoubtedly be held to accountability therefor, it does 
not necessarily follow that property dedicated to the 
use of humanity should be subjected to loss because of 
the negligence of those who happened to control it. 
There would be something incongruous in the sale of a 
church, or a public library, or a public art gallery to 
satisfy the claim of an individual for damages sustained 
as a result of the negligence of the trustees in failing 
to keep the property in repair. As was well said by 
the learned judge below: ‘In this connection it may not 
be amiss to point out what would very probably occur 
in this case were plaintiff permitted to maintain her 
action for damages and to obtain a verdict and judg¬ 
ment against defendant. Such verdict and judgment 
would probably be substantial. The judgment could be 
paid only from donations heretofore or hereafter 
made by friends of the institution. If it were not paid 
execution would in due course issue. If the execution 
were not satisfied through the institution it would be¬ 
come necessary for the Marshal to levy upon the in¬ 
valuable historical material which defendant has col¬ 
lected and is preserving in Battle Abbey solely for the 
benefit of this and future generations. This historical 
material, or a great part of it, would have to be sold 
at public auction to satisfy the execution. The institu¬ 
tion would probably be disrupted with the result that 
no doubt it would be impossible ever again to assemble 
such an extensive and valuable collection of historical 
data, so that the loss to the public would be irrepa¬ 
rable’ 


CONCLUSION 

It is, accordingly, respectfully submitted that the Judg¬ 
ment of the District Court should be sustained. 

Respectfully submitted, 

Warren E. Magee, 
Benjamin L. Teppek, 
Attorneys for Appellee. 



